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Def endant .

Magi strate Judge Garfinkel submtted a recomrended ruling
[Doc. # 94] on the Plaintiffs' Mtion for Cass Certification
[ Doc. # 81] recomendi ng that class certification be denied. The
plaintiffs have submtted | engthy objections [Doc. # 97] to the
recommended ruling to which the defendant has responded. After
careful consideration, the Court adopts as its own the
recomended ruling of the Magistrate. However, in light of the
vari ous objections submtted, the Court renders this Decision
addressed to the plaintiffs' objections.

DI SCUSSI ON

Rule 23(a), Fed. R Civ. P.

A substantial portion of the plaintiffs' objections are
addressed to the requirenents of Rule 23(a), Fed. R Cv. P.,

and the failure of the Magistrate Judge to conme to any
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conclusions thereon.! Rule 23 nandates that a party seeking
class certification nmust satisfy the four requirenments of Rule
23(a), nunerosity, commonality, typicality, and adequacy of
representation, as well as the requirenments of one of the three

subsections of Rule 23(b). See Marisol A v. Guliani, 126 F.3d

372, 375-76 (2d Cr. 1997). There is no requirenent in Rule 23
or in the jurisprudence of this Crcuit that the trial court nust
first consider section (a) before addressing section (b). Nor is
there any requirenent that section (a) be addressed at all, once
the court has determned that the requirenents of section (b)
have not been net.

It may well be that the Magistrate Judge skirted the issues
rai sed under Rule 23(a) because of his "serious reservations" as
to whether plaintiff had satisfied the "comonality" requirenent,
al t hough he acknow edged recent Second Circuit precedent hol di ng
that the commonality requirenment may be satisfied based on

statistical evidence. See Recommended Ruling at 9 & n.1. The

! Plaintiffs strenuously object to the Magistrate Judge's
failure to consider "one iota of the statistical and anecdot al
evidence that plaintiffs submtted in this case." Pl.'s Qbj. at
6 (original enphasis). Plaintiffs are incorrect in their
assunption that Magistrate Judge considered only the all egations
of the conplaint or that he erred in this regard. See, e.q.,
Recommended Ruling at 7 (noting that the court may consi der
mat eri al outside the pleadings), at 9, n.1 (referencing
plaintiffs' statistical evidence and defendant's rebuttal to this
evi dence). However, as discussed above, because the Magi strate
Judge found that plaintiffs were unable to neet the criteria of
any of the subsections under Rule 23(b), he ultimately found it
unnecessary to rule on the issues presented under Rule 23(a).
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majority decision in Caridad v. Metro-North Conmmuter Railroad,

191 F. 3d 283 (2d Gr. 1999), cert. denied, 529 U S. 1107 (2000),

recogni zed the rel evance of statistical evidence in cases
chal I engi ng subj ective deci sion-maki ng processes. The chall enged
enpl oynment practices in Caridad, like the instant case, turned
substantially upon subjective assessnents by vari ous supervisory
personnel. |In Caridad, after noting that | ess deference is
afforded to a district court's decision denying class status than
one certifying a class, id. at 291, the Second G rcuit held that
"[w here the decision-nmaking process is difficult to review
because of the role of subjective assessnent, significant
statistical disparities are relevant to determ ni ng whet her the
chal | enged enpl oynment practice has a class-wide inpact." 1d.?2

In the instant case, plaintiffs did, in fact, submt an
expert's statistical report and defendant responded with its own
statistical evidence. The Magistrate Judge noted defendant's
argunment that plaintiffs' expert's report was fl awed because she

had failed to control for factors such as cross-depart nental

2 In his dissent, now Chief Judge Wal ker, stated that "[a]s
a matter of law, | cannot agree with the majority that Metro-
North’s practice of delegating personnel decisions - plaintiffs
prefer to call it ‘over delegation” - constitutes a policy or
practice sufficient to satisfy the commonality requirenent of
Rule 23(a)." Caridad, 191 F.3d at 296. He further adnonished
the district court for having considered the parties' expert
reports at the class certification stage, which he felt went to
the nmerits of the case, not to the propriety of class
certification. Nevertheless, he agreed with the district court
that plaintiffs had failed to satisfy Rule 23(a)'s comonality
and typicality requirenments. 1d. at 297
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differences in pronotional eligibility. However, in light of the
majority's adnonition in Caridad that notions for class
certification are not the appropriate vehicle for "statistical
dueling,” id. at 292, he never reached the nerits of defendant's
challenge to plaintiffs' expert's statistical analysis. |nstead,
recogni zing that he m ght not need to address the question of
whet her plaintiffs had carried their burden under Rule 23(a)
dependi ng on the outcone of his Rule 23(b) analysis, he turned to
t he question of whether the plaintiffs' case satisfied one of the
avai |l abl e subsections under Rule 23(b).

In that regard, it should also be noted that in Caridad the
majority remanded the case to the district court to determ ne
whet her the requirenments of Rule 23(b) were net, a matter which
the district court had not reached. [d. at 293. On remand, in a
deci sion issued after the Magistrate Judge’s reconmendation in
this case, the district judge concluded that the case did not
qualify for class certification under Rule 23(b)(2) or (b)(3).

Robi nson v. Metro-North Commuter Railroad Co., 197 F.R D. 85

(S.D.N. Y. 2000). The Judge noted that it has |long been the rule
inthis Grcuit that subsection (b)(2) was not intended to cover
cases where the primary claimis for damages, but is only
applicable where the relief sought is exclusively or

predom nately injunctive or declaratory. 1d. at 87 (citing Eisen

v. Carlisle & Jacquelin, 391 F.2d 555, 564 (2d Cr. 1968),

vacated on other grounds, 417 U. S. 156 (1974)); see D scussion of
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Rul e 23(b)(2), infra. Finding that the "multiple individual
determ nations of damages for the nunmerous nenbers of the class
here proposed woul d overwhel m cl ass-w de injunctive issues,"” id.
at 88, he denied certification pursuant to Rule 23(b)(2).
Turning to plaintiffs' alternative request for certification
under subsection (b)(3), he found that questions of fact
affecting individual nenbers of the class -- such as whether a
gi ven individual was individually discrimnated agai nst by an

i ndi vi dual departnment manager, thereby suffering individualized
injuries, conpensabl e by individual noney damages -- vastly
predom nat ed over any common questions of law or fact. 1d. at
89. He concluded that "< he difficulties likely to be
encountered in the managenent of a class action in this case are
very consi derable and fraught with peril to the individual rights
of plaintiffs and defendants alike." I|d.

Li ke the Magistrate, we have sincere doubts as to whether
this case qualifies under Rule 23(a). The centerpiece of the
plaintiffs’ case is the statistical analysis nmade by their expert
which starts with the belief, undoubtedly correct, that the
performance reviews are the central considerations for pay
i ncreases or pronotions. Plaintiffs’ expert then anal yzes the
pronotions and finds that blacks are not being pronoted at the
sane rate that whites are. The defendant does not agree with
this analysis. It argues that it is not statistically
significant but, for our purposes at this juncture, the Court has
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to assune that, statistically, plaintiffs are correct.
Plaintiffs’ expert may be correct mathematically, but the
assunption behind her conclusions is flawed. The assunption is
that any tine one racial group does not fare as well as anot her
in any sort of situation, the explanation nust be discrimnation.
There is no scientific basis for that. Such a claimwould cone
as a great surprise to black athletes who have dom nated nost
prof essional sports (as well as many amateur ones) based upon
their superior performance. They woul d be astonished to | earn
that this nmust be an indication that there is bias against
whites. As the distinguish black columist and econom st, Thomas

Sowell, has witten in a recent colum, |nbal anced Noti ons of

‘Equality’, The Washington Tines, March 6, 2001, at Al7

Scientists who study the brain say that sone
abilities develop greatly at the expense of
other abilities. Socially as well, sone

tal ents are devel oped by negl ecting ot hers.

But if people differ radically in
performance, why is it surprising that they
also differ radically in the rewards they
receive? And if we are determned to
equal i ze, can we equalize upward or only
downward? Can you nmake a nedi ocre gol fer
anot her Tiger Wods or only penalize Tiger
Wods for being better?

The plaintiffs’ expert says that she has controlled for al
vari abl es such as education, years with the conpany, etc., but
the di spute here concerns prinmarily subjective perfornance

eval uations by nunerous supervisory personnel, and there is no



way she can control for differences in performances by individual
enpl oyees or various supervisors' evaluations thereof.

There is another unusual factor to the plaintiffs’ expert's
approach and its application to this case. The expert states on
page 2 of her report that for the four-year period at issue,
ei ght nore bl acks shoul d have been pronoted than were in fact
pronoted. |If the original seven named plaintiffs prove their
clainms, there is only one pronotion |acking for these four years.
That one pronotion surely cannot be given to each nenber of the
proposed class. The expert also concedes that econonm sts expect
conpensation to vary with the productivity of workers. She
acknow edges that production that is not directly observed is
difficult to nmeasure. Exp. Rep. at 7-8. She then asserts that
experience (tenure) and education are factors making persons nore
productive, but goes on to argue that any ot her conpensation
differences that cannot be explained by these factors are
suspect. She concludes that, after taking into account
productivity, economsts attribute any differences to
discrimnation. Productivity is precisely what the eval uations
are intended to determ ne, and these evaluations relate to both
pronoti on and sal ary increases.

Plaintiffs, however, point to the "excessive subjectivity"
of the performance eval uations. Undoubtedly they do have
subj ective aspects. It is unavoi dable when dealing with upper

| evel or professional positions. Wether such subjective



eval uations are perm ssible and whether they are fairly and
evenly exercised are highly dependent on the nature of the
position at issue. The reasonabl eness of subjective

determ nations varies significantly from upper-I|evel or

pr of essi onal positions to |lower-level technical or clerical
positions. "[S]ubjective criteria necessarily and legitimtely
enter into personnel decisions involving supervisory positions."”

Risher v. Aldridge, 889 F.2d 592, 597 (5th Cir. 1989). As the

El eventh Crcuit recently observed:

subj ective evaluations of a job candidate are
often critical to the decisionmaki ng process,
and if anything, are becom ng nore so in our
i ncreasingly service-oriented econony. . . .
Personal qualities . . . factor heavily into
enpl oynment deci si ons concerni ng supervi sory
or professional positions. Traits such as
"common sense, good judgnent, originality,
anbition, loyalty, and tact" often nust be
assessed primarily in a subjective fashion,
yet they are essential to an individual's
success in a supervisory or professional

posi tion.

It is inconceivable that Congress intended
anti-discrimnation statutes to deprive an
enpl oyer of the ability to rely on inportant
criteriain its enploynent decisions nerely
because those criteria are only capabl e of
subj ective eval uation

Denney v. City of Albany, 247 F.3d 1172, 1185-86 (11th G r. 2001)

(citing Watson v. Fort Wirth Bank & Trust, 487 U. S. 977, 991

(1988)). In short, "an enployer's reliance upon legitimte, job-
rel ated subjective considerations” should not raise a "red flag"

because it does not "suggest[ ] inits own right an intent to



facilitate discrimnation.” |d. (enphasis added); see al so Reap

v. Continental Casualty Co., 199 F.R D. 536, 544-45 (D.N.J.

2001); Ramrez v. Hofheinz, 619 F.2d 442, 446 (5th G r. 1980)

(hol di ng that supervisory qualifications require subjective

evaluation); Ross v. WIIliam Beaunont Hosp., 678 F. Supp. 655,

678 (E.D. Mch. 1988) ("Courts have traditionally shown greater
deference to subjective job appraisals in the context of ‘white
collar’ or professional positions . . . because such positions
tend to be nore difficult to evaluate in a nore objective
guantitative fashion than ‘blue collar’ jobs." (citations
omtted)). If we were dealing with |ow | evel workers doing
routine, manual |abor, we mght well be able to neasure their
performance mat hematical ly based upon production statistics.
This cannot be done with supervisory and professional positions
such as are involved in this case.

We are also troubled by the Caridad majority’s belief that
statistical evidence can in all situations detect racial
discrimnation in an enployer's work force. See 191 F.3d at 292.
Except for jobs requiring no particular skills, or applications
for positions that do not denonstrate qualifications, conparisons
bet ween the an enployer's work force and the general popul ation
are generally recogni zed as i nappropriate conparisons. See,

e.qg., Wards Cove Packing Co. v. Atonio, 490 U S. 642, 651

(1989) (hol ding that racial inbalance in one segnent of enployer's

work force does not, without nore, establish a prinma facie case
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of disparate inpact under Title VIl); Gay v. Waiters' and Dairy

Lunchnmen’s Union, 489 F. Supp. 282, 307 (N.D. Cal. 1980), aff’d,

694 F.2d 531 (9th Cir. 1982). As a recent article on enpl oynent

law in the National Law Journal, Use and M suse of Statistics,

Jay W Waks and Gregory R Fidlon, April 9, 2001, states:

The typical theory advanced by plaintiffs is
that discrimnation exists when the observed
representation of female, mnority or ol der
workers in the enployer’s workforce is | ower
than the representation that would be
expected if enpl oynent decisions were made
randomly with respect to sex, race or age.
This theory, however, is based on faulty

| ogi ¢, which one commentator has terned the
"statistical fallacy" or "transposition
fallacy."

The fallacy is the assunption that

statistical anal yses can reveal the
probability that an observed workforce

di sparity was produced by chance; whereas, in
reality, statistical tests nmerely provide the
probability of a certain observed disparity
when randomess, or chance, is assuned. They
do not and cannot say anythi ng about
causation. Nevertheless, . . . this m stake
has been made by nunerous courts, statistical
expert w tnesses and both | egal and
statistical comentators.

Finally, even assumng that a plaintiff
denonstrates a statistically significant
probability that a given outcone is not due
to chance, such a showing is insufficient by
itself to prove that unlawful discrimnation
is the cause. Significant disparities in the
wor kpl ace may result froma variety of other
nonr andom causes. For exanple, different

SexX,

race and age groups may di splay very

difference interests in certain jobs.

Id. at B8 (internal citations omtted).

Clearly,

if there is a commbn cause or an identifiable
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practice discrimnatorily inpacting on a conpany-w de enpl oynent
system that can be challenged. Plaintiffs' statistica

evi dence, however, is not directed at any actual enpl oynent
policy or practice. Instead, what we have here are eval uations
and deci si ons made by hundreds of supervisors and nanagers on a
variety of things besides pronotions, such as job assignnents,
salary determ nations, nerit increases, etc. Froma practical
standpoint it is inpossible to put these all under one roof.

The only simlarity between the named plaintiffs and the
proposed class is that they are all black and the plaintiffs
claimthat they were all denied pronotions, pay increases or
assignnments, etc., to which they were entitled. The only
al I egation of any conmpany-w de discrimnatory practice is the
clainmed failure of the conpany to nake sure that all of these
deci sions involving performance did not have a di sparate inpact
upon bl acks. The fact that a particular nanmed plaintiff is a
menber of the sane race as the proposed class does not establish
his standing to litigate all possible clains of discrimnation on
behal f of the class nerely because they have a common enpl oyer.

As the Suprene Court held in General Tel ephone Co. v. Falcon, 457

U S. 147 (1982),

[c]onceptually, there is a wide gap between
(a) an individual's claimthat he has been
denied a pronotion on discrimnatory grounds,
and his otherw se unsupported all egation that
the conpany has a policy of discrimnation,
and (b) the existence of a class of persons
who have suffered the sane injury as that
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i ndi vi dual, such that the individual's claim
and the class clainms will share conmon
questions of |aw or fact and that the
individual's claimw Il be typical of the
class clains. For respondent to bridge that
gap, he nust prove nuch nore than the
validity of his own claim Even t hough

evi dence that he was passed over for
pronoti on when several |ess deserving whites
wer e advanced may support the conclusion that
respondent was deni ed the pronotion because
of his national origin, such evidence would
not necessarily justify the additional
inferences (1) that this discrimnatory
treatnment is typical of petitioner's
pronotion practices, (2) that petitioner's
pronotion practices are notivated by a policy
of ethnic discrimnation that pervades
petitioner's Irving division, or (3) that
this policy of ethnic discrimnation is
reflected in petitioner's other enploynment
practices, such as hiring, in the same way it
is manifested in the pronotion practices.
These additional inferences denonstrate the

t enuous character of any presunption that the
class clains are "fairly enconpassed” within
respondent’'s claim

Id. at 157-58 (footnotes omtted).

The plaintiffs’ repeated thene is that defendant does not
insure that the prograns are enployed consistently and in a non-
di scrimnatory manner and that no one reviews the supervisors’
deci sions to nake sure that the enpl oyees are bei ng conpensated
fairly. 1t is not clear how higher |evel reviews of these
per formance eval uations could correct for this alleged oversight.
The supervisors and nmanagers are the ones who have observed the
enpl oyees’ performance. It is difficult to see how a supervi sor
of a supervisor could determ ne that such conclusion was w ong.

In conclusion, |like the Magistrate Judge, we, too, have
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serious reservations as to whether the naned plaintiffs, who have
distinct clainms of discrimnatory treatnent by various
supervisors in terns of pronotions, work perfornmance,

assi gnnents, and conpensation, could neet the commnality and
typicality requirenments of Rule 23(a). However, as we stated
previously, we need not decide this issue in light of our
conclusion that plaintiffs have not net the requirenments of any
subsection of Rule 23(Db).

. Rule 23(b)(2), Fed. R Civ. P.

In an effort to fall within the anbit of Rule 23(b)(2),
plaintiffs' next objection to the Magi strate Judge's recommended
ruling focuses on what they characterize as their requests for
"significant injunctive relief.” Pl.'s Qbj. at 29. Under Rule
23(b)(2), class certification is appropriate where the defendant
has acted or refused to act on grounds generally applicable to
the class, thereby making injunctive or declaratory relief
appropriate with respect to the class as a whol e.

In their conplaint, plaintiffs seek an award of noney
damages for | ost wages, including back pay and fringe benefits,

i ncl udi ng 401(k) pension benefits, plus conpensatory danmages,

punitive damages, costs and attorneys' fees. Additionally, they
seek an order restraining defendant fromretaliating against the
plaintiffs or any class nmenber. This is the only aspect of the

plaintiffs’ claimfor injunctive relief which is clearly stated
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in their conplaint, yet there is no need for injunctive relief in
this regard since the Title VII already prohibits such
retaliation. See 42 U S.C. § 2000e-3(a).

Plaintiffs, however, maintain that they are seeking
significant injunctive relief, which predom nates over their
clains for noney danmages and which includes "dramatic reforns of
the pronotion and job posting system new practices and
procedures for evaluation and conpensation, training for
enpl oyees and supervisors, and correspondi ng declaratory relief
identifying the illegal practices at issue." Pl.'s Obj. at 29-
30. However, they do not even suggest how these changes are to
be acconplished. |Indeed, paragraph 20(g) of plaintiffs
conplaint states that the Court nust determ ne the proper
procedures for replacing defendant’s policies and practices with
those that are racially neutral in inmpact and effect.

Two possi bl e procedures cone to mind. One would be sone
form of objective test given to all enployees being considered
for pay increases and pronotions. However, there have been
substantial objections to uniformtesting procedures, such as the
Schol astic Aptitude Test, as being unfairly biased agai nst
bl acks. Another possibility would be a civil service exam nation
adm ni stered to enpl oyees eligible for pronotion, with the
pronoti ons bei ng handed out solely on the basis of the exam
results. Anyone famliar wth the civil service system knows
that it does not necessarily give you the best workers, it sinply
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gi ves you those who have the best performance on the test. A
final solution hinted at by plaintiffs is that there should be a
review of all pay and pronotion decisions to make sure that black
enpl oyees proportionally get as many as are given to white

enpl oyees. In essence, plaintiffs are proposing that the Court
order a quota system for pronotions, which would prejudice
better-perform ng enpl oyees solely on the basis of their race.
That approach was rejected by Congress in drafting Title VII, see
110 Cong. Rec. 1518, 5094, 5423, 6563, 6566, 7207, 14465, and has
been repeated rejected by the Courts as unconstitutional. See

VWards Packing Cove, 490 U.S. at 652; Firefighters Local Union No.

1784 v. Stotts, 467 U S. 561 (1984). This Court cannot order

pronoti on quotas that confer a preference on individuals who have
not been found to have been actual victins of illegal
di scrim nation.

Despite plaintiffs' rather vague allusions to sone form of
injunctive relief, it is clear that what this case truly involves
are clains for noney damages, not only for the naned plaintiffs
in this action,® but for the entire class. There is nothing to
indicate that the clains of the naned plaintiffs are typical of

those of the entire cl ass. | ndeed, each of the clains of the

3 Two (2) of the original seven (7) plaintiffs in this case
have settled with the defendant by accepting an early retirenent
package dropping their clains for damages in this action. That
does not nean, however, that they cannot be witnesses in this
case and their experiences considered as proof of the clains of
the entire cl ass.
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named plaintiffs is quite distinct.* The fact that the naned
plaintiffs instituted this litigation suggests that their clains
may be the strongest of the class. 1In addition, even if all of
the naned plaintiffs are found to have been discrim nated agai nst
and that the discrimnation against themresulted from subjective
enpl oynent eval uations, it does not follow that all of the rest
of the class nenbers have been so affected. It would require
nore than 100 separate trials of the clainms of each class nenber
to determne if they were individually discrimnated agai nst and
what damages each shoul d recover, including back pay, front pay,
401(k) benefits, conpensatory danages, and punitive danmages.

Rul e 23(b)(2) classes nust be cohesive. Were a class

4 As pointed out in the Magistrate's reconmended ruling,
there is little simlarity between the clains of the nanmed
plaintiffs. Robertson alleges discrimnation in defendant's
initial placenent of himinto a job grade level and in his
pronotions, conpensation, and evaluations. Prioleau clains that
he was subjected to a racially hostile work environnment and that
| ess experienced white enpl oyees received hi gher | abor-grade
| evel assignnents than he did. Sanders alleges discrimnation in
hi s performance appraisal and that he was not selected as a group
| eader. Melva Johnson all eges discrimnation in her supervisor's
failure to pronote her despite her superior appraisal ratings.
Beverly Johnson clains discrimnation in connection with her |ay
off, in the recent decline in her perfornmance appraisal ratings,
and being forced to take vacation tine for bereavenent | eave.
Howard chal |l enges the job duties she was assigned as
discrimnatory. Leaphart alleges discrimnation in his denial of
a pronotion and with respect to an unsatisfactory rating that he
recei ved on a performance appraisal. These naned plaintiffs
worked in different departnents, for many different supervisors,
held a variety of positions during their tenure with defendant,
and were there during different tine periods. |Indeed, plaintiffs
devote 27 pages of their conplaint to describing the allegations
of discrimnation against each of these named plaintiffs
t hroughout their varied work history wi th defendant.
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suffers froma comon injury and seeks class-wi de relief,
cohesion is presuned, i.e., the saneness in the relief sought

binds the class. Allison v. Citqgo Petroleum Corp., 151 F.3d 402,

413 (5th Gr. 1998). But where, as here, the class seeks various
forms of nonetary relief, the class becones | ess cohesive because
of the need to exam ne individual damage clains. |d.

As the Magi strate Judge correctly concluded, the |andscape
of Title VIl class certification was altered with the enact nent
of the damage provisions of the 1991 Cvil R ghts Act, 42 U S C
8§ 1981a. Prior thereto, Rule 23(b)(2) was a common vehicle for
pattern and practice cases because Title VII allowed for very
little relief other than injunctive and declaratory relief.
However, with the availability of conpensatory and punitive
damages under the 1991 Act, the propriety of class certification
is much nore debatable and certainly requires greater scrutiny.

See MIller v. Hygrade Food Products Corp., 198 F. R D. 638, 640

(E.D. Pa. 2001). Conpensatory damages now permtted under Title
VIl include relief for "future pecuniary | osses, enotional pain,
suffering, inconvenience, nental anguish, |oss of enjoynent of
life, and other nonpecuniary losses.” 42 U S.C. 8§ 198la(b)(3).
Puni ti ve damages are all owed where the enpl oyer discrimnated
"Wth malice or reckless indifference to the federally protected
rights of an aggrieved individual." 42 U S C 8§ 198la(b)(1).
"These new renedies translate into a greater diversity and
conplexity of the issues to be adjudicated.” Mller, 198 F.R D
17



at 641. Additionally, the 1991 Act provides that either party
may demand a trial by jury where conpensatory or punitive damages
are sought in an intentional discrimnation suit. 42 US.C 8§
198l1a(c)(1). This creates additional managenent concerns in the
cl ass action setting.

Cting Allison v. Citgo Petroleum Corp., the Mgistrate

Judge held, and we agree, that nonetary damages are incidental
only if they flowfromliability to the class as a whole and are
capabl e of determ nation by objective standards. |f danages of
the type sought here are to be awarded to nenbers of the cl ass,

t hey must be determ ned on an individualized basis by a show ng
that the particular class nenber was entitled to a pronotion or
pay increase and did not receive it because of racial
discrimnation. That would also require a determ nation of when
that discrimnation occurred and what the salary differences were
-- it would not be the sane for everyone involved. These are not
the type of danmges that flow directly fromliability to the
class as a whole. Mreover, it would be unfair for those
plaintiffs who have suffered the nost severe discrimnation for
the | ongest period of tinme to have their damages divided equal ly

anong all class nenbers. See Burrell v. Crown Central Petrol eum

197 F. R D. 284, 289-90 (E.D. Tex. 2000).
The plaintiffs criticize the Magistrate’'s reliance on

Allison v. Gtgo Petroleum Corp., 151 F.3d at 415, concerning the

anal ysis of the predom nance question under subsection (b)(2).
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They argue that a statenent by the Fifth Crcuit on a renmand
deci sion stripped that case of any precedential value. That
argunent has been flatly rejected by the Seventh Crcuit. See

Jefferson v. Ingersoll Int’l Inc., 195 F. 3d 894, 898-99 (7th G

1999). Indeed, the Fifth Crcuit has followed A lison's analysis

of Rule 23(b)(2) in several subsequent decisions. See Janes V.

Cty of Dallas, —F.3d — 2001 W. 682089, at *5 (5th Gr. June

18, 2001); Bolin v. Sears Roebuck & Co., 231 F.3d 970, 975 (5th

Cr. 2000); Washington v. CSC Credit Servs. Inc., 199 F.3d 263

(5th Cr.), cert. denied, 530 U. S. 1261 (2000). The Allison

standard has al so been endorsed by the Seventh Circuit in Lenon

V. International Union of Operating Eng'rs, 216 F.3d 577 (7th

Cir. 2000)), and the Sixth Crcuit in Butler v. Sterling, Inc.,

210 F.3d 371, 2000 W. 353502 (6th Cir. 2000)(unpublished
decision). To date, Allison has not been di sapproved of by any

Crcuit Court. See Murray v. Auslander, 244 F.3d 807, 812 (11th

Cr. 2001); Rutstein v. Avis Rent-A-Car, 211 F.3d 1228, 1236

(11th Gr. 2000); Smth v. University of WAshington, School of

Law, 233 F.3d 1188, 1196 (9th Cr. 2000). MNbreover, numerous
district courts have foll owed the reasoning and hol di ng of

Al lison. See, e.qg., Mller, 198 F.R D. at 640; Burrell, 197

F.R D at 286;: Riley v. Compucom Sys. Inc., No. 3:98-Cv-1876-L

(N.D. Tex. Mar. 31, 2000). These cases clearly hold that
certification under subsection 23(b)(2) is not appropriate unless
the nonetary relief sought is incidental to the plaintiff’s
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request for injunctive or declaratory relief. The injunctive
relief requested here, as noted above, is nebul ous, and nonetary
relief is the primary focus of this case.

Plaintiffs al so seek punitive damages for nenbers of the
putative class. This would necessitate individualized proof of
harm by each class nenber. |In addition, they would have to show
that the supervisor involved in any given decision acted with
"malice or wwth reckless indifference to the federally protected
rights" of that person. 42 U. S.C. 8§ 198la(b)(1l); Kolstad v.

Anerican Dental Ass'n, 527 U S. 526, 538 (1999). The class

menber woul d al so have to show how liability for such conduct
could be inputed to the conpany and that such conduct was not
contrary to the conpany’s good faith efforts to conply with the
I aw.

Plaintiffs attenpt to deal with the damages probl ens by
proposing for the first tinme that the danmages certified only be
clainms for back pay. This argunment was never presented to the
Magi strate Judge. However, in a case such as this, where
mul ti pl e enpl oynment actions and deci sions are chall enged, the
back pay clainms would also require individualized inquiries
simlar to that which would be required for each conpensatory
damage and punitive danmage claim Rul e 23(b)(2) permts only
the certification of an action that is brought on behalf of a
honmogenous and cohesive class, not certification of particular

types of damages. See Allison, 151 F.3d at 413. Mor eover ,
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certification under subsection (b)(2) presunes that the class
menbers suffer froma comon injury that can be renedi ed by
class-wi de relief. Al t hough there may be cases where back pay
stens froma common injury and is readily calculable, this is not
such a case. In this case, each back pay award is tied to one or
nore individualized discrimnatory enploynent decisions relating
to conpensation, pronotions, perfornmance eval uations, etc., that
occurred over a period of years. There woul d be few, if any,
plaintiffs who woul d have sim | ar back pay cl ai ns.

Accordingly, the Court agrees with the Magi strate Judge that
plaintiffs' clains for nonetary relief in this case predom nate
over their requests for injunctive and declaratory relief and,
thus, certification under Rule 23(b)(2) is not appropriate.

IIl. Rule 23(b)(3), Fed. R Gv. P.

Plaintiffs have al so sought certification under Rule
23(b)(3), which is proper when the Court finds that "questions of
| aw or fact common to the nenbers of the class predom nate over
any questions affecting only individual menbers, and that a class
action is superior to other avail able nethods for the fair and
efficient adjudication of the controversy.” The two primary
consi derations under Rule 23(b)(3) are predom nance and
superiority. Predom nance "tests whet her proposed cl asses are
sufficiently cohesive to warrant adjudication by representation.”

Anthem Products, Inc. v. Wndsor, 521 U S. 591, 623 (1997). Like
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Rul e 23(b)(2), certification under Rule 23(b)(3) is precluded

where individual issues predomnate. See Mller, 198 F.R D. at

643. Superiority |looks to the econom es that can be achi eved by
using the class action device as opposed to individual trials.
See Advisory Notes to Rule 23.

Plaintiffs have an unusual approach to these two obstacles
to certification, suggesting that, first, the Court (or jury)
shoul d det erm ne whether or not the defendant's pronotion and
eval uation system has a discrimnatory inpact on blacks for which
the conpany is responsible. |If it is found that there has been a
racially discrimnatory inpact, the plaintiffs argue that the
burden then shifts to the defendant to denonstrate why every
bl ack enpl oyee who did not get a pronotion or pay increase was
not entitled to it. Not only would that be very difficult and
expensi ve for the defendant to prove but it would al so place on
def endant a burden far greater than it would have to bear in an

individual Title VIl case. See MDonnell Douglas Corp. v. G een,

411 U. S. 792 (1973).

Whil e we have focused primarily on the | ack of commnality
wWth respect to plaintiffs' danmage clains, equally individualized
concerns exist as to the liability issues. Wth the individual
i ssues predom nating over those conmon to the class, this case is
simlar to the settlenent class rejected by the Suprenme Court in

Anthem Products, Inc. v. Wndsor, 521 U. S. 591 (1997) (i nvol ving

asbestos claimants with individual exposure histories, suffering
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vari ous asbestos-rel ated di seases, in which the Suprene Court
rejected certification under Rule 23(b)(3)). In the instant
case, there are scores, perhaps hundreds, of managers and

supervi sors who eval uated the class nenbers and nmade pronotion
decisions. Assumng a few of themwere in fact biased, that

m ght well have resulted in the differential statistics on which
plaintiffs expert focuses. That individual bias would represent
not be a conpany-w de pattern and practice of discrimnation and
m ght not even involve conpany responsibility. Plaintiffs,
therefore, return to their earlier argunent that it is up to the
conpany to ensure that there have been no biased eval uations but,
as noted, plaintiffs do not suggest any practical way of
acconplishing this.

Additionally, plaintiffs argue that the fact that the
various cl ass nenbers have different jobs and different
supervisors is not an inpedinment to an enpl oynent discrimnation
class action. Per se it need not always be. If there is a
comon el enent in the enploynent practices which is dictated by
t he conpany and i npacting upon all enployees simlarly, the fact
that they are being applied by different nmanagers or supervisors
is not always critical. However, there is no uniform practice
here. Al that the plaintiffs can point to is the fact that
there is a subjective elenent to the performance ratings that are
bei ng made by a nunber of supervisors and the conpany does
nothing to see that blacks are getting the sanme percentage of
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pronotions as are whites. That is not a uniformpractice that
woul d have the sane effect on all class nenbers regardl ess of the
supervi sors and manager inplenmenting it.

Thus, fromthe standpoint of both liability and danages, we
agree with the Magistrate Judge that questions of fact are not
common to the menbers of the class but would differ as to each
cl ass nmenber both in terns of liability and damages. This brings
us to the second prong of certification under Rule 23(b)(3), that
bei ng whet her class certification is the superior mechani smfor
handling this litigation. It clearly is not.

The fact remains that, if the class is certified and the
plaintiffs prevail on sonme el usive question of |aw conmon to the
class, there are still individual liability issues to be tried as
well as the individualized determ nation of back pay, front pay,
conpensatory damages, and possibly punitive damages. This woul d
be an overwhel m ng task. The plaintiffs know this. They are not
concerned with this because 99 tinmes out of 100, once a class
like this is certified, there never will be a trial. The
defendant wil|l have no choice except to settle and | eave the
probl em of the distribution of the settlenent proceeds to the
plaintiffs counsel

Alternatively, the plaintiffs offer the possibility of
bi furcation. The plaintiffs urge that the questions of liability
and plaintiffs' clainms for injunctive relief could be tried
first. That could occur. However, it would be a sonewhat
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different trial than the plaintiffs envision. |If there were a
trial of liability and injunctive clainms, it would begin with a
determ nation of whether plaintiffs have shown a di sparate inpact
based on race because of any identified racially neutral
enpl oynent practi ces. The second i ssue woul d then be whet her
t hese enpl oynment practices are job-related and consistent with
busi ness necessity. (On that issue the defendant woul d probably
prevail but this, too, is a triable issue.) |If it is concluded
that there is a better neans of eval uating enpl oyees which coul d
and shoul d have been utilized, then the next question would be
whet her a particular class nenber was entitled to a pronotion but
did not receive it because of racial discrimnation. At this
poi nt, however, this case can no | onger be considered on an
entire class basis. Even assumng that all of the naned
plaintiffs prove their particular clains (or nost of them do),
whi ch woul d be of sonme help to other class nenbers, it certainly
does not determne that all of the class nenbers have been
di scrim nated agai nst and were entitled to a pronotion or pay
i ncrease but did not get one. An additional problemwth
bi furcation is that it could run afoul of the Seventh Amendnent
since it is unlikely that one jury could hear all aspects of
these bifurcated (or trifurcated) trials.

We could also try the claimthat the subjective manner in
whi ch performance eval uati ons were nade has created a bias
agai nst the pnaned plaintiffs. (It would not necessarily follow
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that this bias would be present as to other putative class
menbers.) O course, if that issue were tried separately and the
trier of fact was to agree with the plaintiffs’ argunents, and
sonme formof injunctive relief were to be ordered by the Court,
we woul d assunme that that injunctive relief would be effective as
to all enployees of the defendant, thereby negating the need for
a class in that regard. However, addressing the discretionary
aspect of performance and pay reviews would not resolve all of
the situations conplained about by the plaintiffs. They object
to a broad scope of enploynent decisions including entry |evel
j ob categorizations, negative performance appraisals, failure to
pronote where there has been a positive performance appraisal,
requiring plaintiffs to take certain types of |eave, as well as
clains concerning racially derogatory remarks and ot her
i ndi vidual ly encountered events. At present, each supervisory
deci sion maker carries out his decisions within a de-centralized
systemand it is difficult to envision how injunctive relief
coul d adequately address all of the conplaints of the plaintiff.
As the Court held in the very recent case of Reap V.

Continental Casualty Conpany, 199 F.R D. 536 (D.N.J. 2001),

[plaintiff's] class clains seek to group

t oget her many unrel ated enpl oynent deci si ons
made by many i ndi vi dual supervisors agai nst
many i ndividual plaintiffs w thout alleging
that [defendant] intended to use its

del egation policy to discrimnate against
wonen or older wonen in its work force, that
[ def endant] encouraged | ocal managers to

di scri m nate agai nst wonen or ol der wonen, or
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t hat [defendant] condoned such

discrimnation. Instead [plaintiff] nerely

all eges that [defendant’s] policy of

del egati ng enpl oynent deci sions to | ocal

supervi sors has resulted in such

di scrimnation taking place. Thus, in order

to determ ne whether a class nenber was

subjected to discrimnation, the fact finder

woul d have to make individualized inquiries

regardi ng the nature of each class nmenber’s

claimto determ ne whether she was the victim

of intentional discrimnation. These

i ndi vidualized fact issues would predom nate

during the liability phase of the trial.
ld. at 549. The Court further found that, during the danages
phase of the trial, individual issues would predom nate over
common ones because the class nenbers were subjected to different
forms of discrimnation in different divisions of the conpany by
di fferent supervisors for varying durations of tinme. [d. The
Court noted that an additional consideration that nmade cl ass
certification inappropriate was "the highly individualized nature
of the determ nation of disparate treatnent and damages
[ whi ch] mekes the interest of individual class nenbers in
individually controlling the prosecution of their claim rather
than having it controlled by class representatives,” a very
strong factor weighing against certification. ld. at 550.
Accordingly, finding that the plaintiffs' requested damages
predom nated over their request for injunctive and declaratory
relief and because individual issues predom nated over common
ones, the Court held that the requirenents of Rule 23(b)(2) and

(b) (3) had not been net. Additionally, the Court found that
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cl ass adjudication of these clains was inferior to alternative
met hods of adjudication. 1d. That is the situation in this
case, as well.

Therefore, the Court agrees with the Magi strate Judge's
ruling that class certification under subsection (b)(3) is not
appropriate because the class, as proposed, neets neither the
predom nance nor the superiority requirenents of this Rule.

CONCLUSI ON

The Court, having considered all of the objections of the
plaintiffs, adopts the report and recommendati on of the
Magi strate. In addition, after a conplete and i ndependent review
of the record in this case, this Court DENIES the plaintiffs
notion for class certification.

SO CORDERED

Dated: July 5, 2001.
Wat er bury, Connecti cut.

/sl
Cerard L. Coettel
United States District Judge

RECOMVENDED RULI NG ON MOTI ON FOR CLASS CERTI FI CATI ON

This case was brought in June, 1997 by seven individuals on
behal f of thensel ves and 174 sal aried, African-Anerican enpl oyees
of defendant Sikorsky Aircraft Corporation ("Sikorsky").
Plaintiffs' First Amended Conplaint ("Conpl.") seeks nonetary

damages and declaratory and injunctive relief under Section 1981
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of the CGvil R ghts Act of 1871, as anended in 1991, 42 U S.C. 8§
1981, and Title VII of the Gvil R ghts Act of 1964, as anended
in 1991, 42 U.S.C. 88 2000e, et seq. The conplaint alleges
racial discrimnation in conpensation and pronotions, and
chal | enges certain prograns utilized by Sikorsky, including the
Perf ormance Eval uation Program ("PEP"), the Merit Budget Program
("MBP"), the pronotion system and the Leadership Devel opnent
Review program Plaintiffs now seek certification of the
putative class, pursuant to Fed. R Gv. P. 23. For the

foll ow ng reasons, plaintiffs' notion (Doc. #81) is DEN ED.
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BACKGROUND

The plaintiffs are now seeking certification of a class of
174 African-Anerican enpl oyees who worked in Sikorsky's
facilities in Connecticut and el sewhere between June 19, 1994 to
present. (Conpl. § 22) Wth one exception, the naned plaintiffs
are all current enployees of Sikorsky.

Si korsky divides its enployees into various | abor grades,
whi ch include a professional group (G ades 41-47); a group of
supervi sors and nmanagers (G ades 47-48); a group of nanagers
(Grades 49-51); and an executive group (Grades L3-L1). Two-
thirds of the putative class are in | abor grades 41-51.

Under the Merit Budget Program ("MBP"), each sal aried
enpl oyee is assigned a | abor grade. Salaries within the |abor
grade vary widely. According to Sikorsky, an enployee's sal ary
is a function of the position for which the enployee is hired and
subsequent increases made under the Merit Budget Program On an
annual basis, enployees are able to receive raises between 3-10%
The plaintiffs assert that Sikorsky allots a certain budget to
each departnment to use for nerit increases; each manager then has
discretion to allocate this "merit budget" pool anong the
enpl oyees he or she supervises. The discretion includes which
enpl oyees receive increases and the anounts of the increases.
Wi | e acknow edgi ng that Sikorsky's Human Resour ces Depart nent

di stributes conpany-w de guidelines setting forth factors to be
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consi dered when determ ning an enpl oyee's conpensation, the
plaintiffs contend that Sikorsky actually does nothing to ensure
that the MBP is applied consistently, fairly, and in a non-
discrimnatory manner. (Pls. Mem of 8/9/99 at 18).

Si kor sky uses another programwhich is tied to the MBP, the
Per f ormance Eval uation Program ("PEP"), to eval uate each
enpl oyee's job. Annually, an enpl oyee's performance is rated as
ei ther Exceptional (E), Meets Requirenents (M, Devel oping (D)
or Unsatisfactory (U. Mreover, each salaried job is itself
eval uated on certain factors, such as education, experience,
conplexity of duties, and supervision received. Managers are
given a "rating kit" to conduct these eval uations.

According to the plaintiffs, Sikorsky does nothing to ensure
that the eval uation program does not di sadvantage Afri can-
American enployees. Plaintiffs allege that no one at Sikorsky
oversees the prograns to determ ne whet her or not they
di sparately inpacted African-Anmerican enployees. Plaintiffs
claimdisparate inpact and disparate treatnent and attenpt to
back up those clains with statistical evidence.

Pronotions at Sikorsky are divided into two categories:
they are either job | adder pronotions (novenent to a higher |abor
grade) or non-job | adder pronotions. Job |adder pronotions
depend on the availability of a position, whereas non-job | adder
pronotions are posted on the conpany's conputerized Job Posting
System The plaintiffs argue that the job | adder pronotions
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carve out a |l oophole to the posting requirenent that is so vast
that the result is that supervisors have "unfettered discretion
over which jobs to post.” (Conpl. § 33). Plaintiffs further
contend that there are no witten criteria or instructions
governi ng what a supervi sor may consi der when making his or her
deci sions regarding pronotions, and that this has a disparate
i npact on African-Anmericans and results in disparate treatnent.
The Leadership Devel opnment Review is a programused to
identify talented individuals to fill key positions now and in
the future; and to give those individuals training and experience
to enable themto advance. The plaintiffs maintain that the
enpl oyees in the Leadership Devel opnment Revi ew programreceive
the nost senior-level positions. To be considered for the
Leader shi p Devel opnent Revi ew program an enpl oyee nust be
identified by a manager as "high potential” or a "high
performer." Managers are given fornms to identify and rate
candi dates. The plaintiffs assert that there are no saf eguards
to ensure that African-Anmericans are not di sadvantaged by the
system
The individual naned plaintiffs' allegations enconpass
diverse clains of discrimnatory and racially hostile conduct by
bot h supervisors and col | eagues at Si korsky. Nanmed plaintiff
St even Robertson alleges discrimnation in Sikorsky's initial
pl acenent of himinto a job grade level. (Conpl. § 43). Robertson
further alleges discrimnation Sikorsky's decisions regarding his
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pronoti ons and eval uations. (Conpl. § 46, 48).

Naned plaintiff Keith Prioleau was allegedly forced to
endure a co-workers use of a racially derogatory conment
regardi ng African-Anericans, albeit not directed at M. Priol eau.
(Compl. 9 29(d)(i)). WM. Prioleau alleges that he did not
recei ve the positions and conpensation to which he was entitled
because of his race. (Conpl. q 57). WM. Prioleau also alleges
that | ess experienced Caucasi an enpl oyees received higher |abor
grade | evel assignments and earned nore than him (Conpl. § 61).

Naned plaintiff Kevin Sanders alleges that he was
di scrimnated against in the context of his performance
appraisal. (Conpl. ¥ 68). M. Sanders al so all eges
discrimnation in that he was not selected as a G oup Leader by a
group of co-workers. (Conpl. | 73-74).

Nanmed plaintiff Melva Johnson all eges discrimnation by her
supervisors in their consideration of her for pronotions. (Conpl.
1 87). WM. Johnson further alleges that although her appraisal
rati ngs have been "superior" she has not been pronoted to a grade
| evel equivalent to her Caucasi an co-workers who performthe sane
functions. (Conmpl. § 91).

Named plaintiff Beverly Johnson alleges discrimnation in
Si korsky's decisions to lay her off tenporarily (Conpl. | 95),
and to place her in | abor grade |evel |ower than Caucasi an and
Hi spani ¢ enpl oyees doi ng conparable work. (Conpl. 9§ 94-95). ©Ms.
Johnson all eges that her performance eval uations were at one tinme
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"superior" but have nore recently and subsequent to a pronotion
been only "conpetent.” (Conpl. § 96). M. Johnson al so all eges
that she was discrimnatorily forced to use her vacation tine
during a period of bereavenent. (Conpl. § 97).

Named plaintiff Sylvia Howard all eges discrimnation in that
her job duties were | essened by a Caucasi an supervisor (Conpl. ¢
105), and that she was criticized in a perfornmance apprai sal
(Conpl . T 106).

Naned plaintiff Harry Leaphart alleges discrimnation in
that he was not pronoted to a | abor grade equal that of Caucasi an
enpl oyees performng the sanme work (Conpl. ¥ 110) and he further
all eges he received a rating of "unsatisfactory" on his
per formance appraisal (Conpl.  112).

The naned plaintiffs' declarations involve allegations
agai nst different Sikorsky decision nmakers in a variety of
ci rcunstances. Moreover, the clains involve conparisons of
plaintiffs' qualifications with those of different co-workers.

In their prayer for relief plaintiffs seek a declaratory
judgnment finding that Sikorsky illegally discrimnated against
them They al so seek back pay, |ost 401K and pension benefits,
conpensatory and punitive danages, attorney's fees and costs, and
injunctive relief against any retaliatory acts by Sikorsky
agai nst the plaintiffs.

The primary issue is whether the plaintiffs neet Rule 23's
requi renents nerely by alleging that the conpany-w de policies
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del egate to supervisors substantial discretion to make deci sions
regardi ng conpensation and pronotion and that these decisions are
made in a racially discrimnatory manner having a di sparate

i npact on African-Anericans and that result in disparate

treat nent.
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DI SCUSSI ON

For their class to be certified, plaintiffs nust satisfy al
of the requirenents of Rule 23(a) and nust fit within one of the

categories of Rule 23(b). See Marisol v. Guliani, 126 F.3d 372,

375-76 (2d Cir.1997). \Wen deciding a notion for class
certification, the only issue is whether the requirenents of Rule
23 have been net, and not whether the plaintiffs have stated a

cause of action or will prevail on the nerits. See Eisen v.

Carlisle & Jacquelin, 417 U. S. 156, 177-78 (1974). Nevert hel ess,

the Suprene Court has cautioned that the trial court nust conduct
a "vigorous analysis" to determ ne whether Rule 23's requirenents

have been satisfied. General Tel. Co. v. Falcon, 457 U S. 147,

160 (1982). Thus, it is sonetinmes necessary for the district

courts to "probe behind the pleadings before coming to rest on

the certification question." 1d.; see Coopers & Lybrand v.
Li vesay, 437 U S. 463, 469 (1978) ("class determ nation generally
i nvol ves considerations that are ennmeshed in the factual and
| egal issues conprising the plaintiff's cause of action").

When considering a notion for class certification, courts
shoul d consider the allegations in the conplaint as true. See

Shelter Realty Corp. v. Allied Mintenance Corp., 574 F.2d 656,

661 n. 15 (2d Gr. 1978) ("it is proper to accept the conpl aint
all egations as true in a class certification notion"). Yet, a

court may consider material outside the pleadings in determ ning
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the appropriateness of class certification. See Kacznarek V.

| nt ernati onal Busi ness Machi nes Corp., 186 F.R D. 307, 311

(S.-D.N Y. 1999) (citing Sirota v. Solitron Devices, Inc., 673

F.2d 566, 571 (2d Cir. 1982)).

The four requirenents of Rule 23(a) are that: (1) the class
is so nunerous that joinder of all nmenbers is inpracticable; (2)
there are questions of |aw or fact common to the class; (3) the
clainms or defenses of the representative parties are typical of
the clains or defenses of the class; and (4) the representative

parties wll fairly and adequately protect the interests of the

class. See Fed. R Cv. P. 23(a); Caridad v. Metro-North Conmmuter

RR, 191 F.3d 283, 291 (2d Cr.1999); Marisol A v. Guliani,

126 F. 3d 372, 375 (2d G r.1997).

Addi tionally, class actions may be maintained only if the
requi renents of Rule 23(b) have been net. Rule 23(b) permts
class actions in situations where: (1) prosecution of separate
actions by individual parties would create a risk of either
i nconsi stent adjudications or would be dispositive of the
interest of those nenbers not parties to the adjudication; (2)
def endants have acted or refused to act on grounds generally
applicable to the class; or (3) questions of |law or fact conmon
to menbers of the class predom nate, and a class action is
superior to other avail able nethods for adjudication. See Fed. R

Cv. P. 23(b); Caridad, 191 F.3d at 292; Marisol A, 126 F.3d at

376.
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A Rul e 23(a)

The Court will not do a Rule 23(a) analysis because it
finds that Plaintiffs do not satisfy Rule 23(b), and cl ass
certification is therefore inappropriate. Despite Caridad® the
Court has serious reservations about whether Plaintiffs satisfy
the Rule 23(a) "commonality” requirenment in light of the
differing job |l evels, decision making criteria and deci sion
makers at issue in this case. See, Gary M Kraner, No C ass:
Post-1991 Barriers to Rule 23 Certification of Across-the-Board
Enpl oyment Di scrim nation Cases, 15 Lab. Law. 415, 434 (2000).

B. Rul e 23(b)(2)

The Court turns to the question of whether or not the
plaintiffs’ case satisfies one of the avail abl e categories under
Rule 23(b). See Fed. R Cv. P. 23(b). Plaintiffs argue for

certification under both Rule 23(b)(2) and Rule 23(b)(3).

The Court notes that Caridad has been cited in this
District as standing for the proposition that the commonality
requi renment of Rule 23(a) may be satisfied where the statistical
evi dence presented by Title VII plaintiffs showed significant
di sparities in an enployer's treatnent of African-Anerican and
white enpl oyees. See Cohn v. Massachusetts Miutual Life
| nsurance, Co., 1999 W. 781730,*7 n.29.(citing Caridad, 191 F. 3d
at 292-94). The Court notes defendants contention that the
plaintiffs' statistical evidence is not statistically significant
because, anong other things, the plaintiffs' expert neglected to
control for factors such as cross departnental differences in
pronotion eligibility. (Def. Mem of 9/3/99 at 43-44). However,
as the Second Circuit instructed in Caridad, notions for class
certification are not the appropriate venue for "statistical
dueling." Caridad v. Metro-North Comuter R R, 191 F.3d at 292
(2d Gr. 1999).
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Rul e 23(b)(2) permts certification if the action is one
that is “appropriate” for final injunctive relief or declaratory
relief® The analysis of when an action is “appropriate” for
final injunctive relief or declaratory relief requires an
exam nation of the relief sought by the plaintiffs and the
conpatibility of that relief with the procedural safeguards
established to protect the interests of absent class nenbers.

(1) Relief Sought by Plaintiffs

In their prayer for relief, plaintiffs seek the entry of a
judgnent that "the acts and practices of defendant conpl ai ned of
herein are in violation of the laws of the United States."
(Compl. at p. 44). They also seek an award, for the naned
plaintiffs and the class, of |ost wages, including fringe
benefits and back pay, "including, without limtation, any |ost
benefits that would have otherw se been included in plaintiffs
401(k) pension plans, which resulted fromthe illegal
discrimnation.” 1d. Next, they seek, for the nanmed plaintiffs
and the class, an award of conpensatory and punitive danages,
costs of the action, including the fees and costs of experts, and
reasonabl e attorneys' fees. 1d. Finally, the seek an order

"restraining Sikorsky fromany retaliation against any plaintiff

8A class action nay be maintai ned under Rule 23(b)(2) if,
"the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making
appropriate final injunctive relief or correspondi ng decl aratory
relief with respect to the class as a whole." Fed. R Cv. P
23(b) (2).
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or Class nmenber for participation in any formin this litigation"
and "such other and further relief as this court finds necessary
and proper."” 1d. Since it is apparent fromtheir prayer for
relief that plaintiffs seek nore than nerely injunctive relief
but al so nonetary damages, it is incunbent upon the court to

anal yze whether or not this case is still a type of case which

can be certified as “appropriate” for injunctive relief.

(1) Ef fect of Monetary Danmages on 23(b)(2) d ass
Certification

Wth respect to a Rule 23(b)(2) class action, plaintiffs
assert that such a class action is appropriate where--as here--
plaintiffs allege that the enpl oyer's procedures and practices
have a discrimnatory effect on the entire class. See

Sel zer,supra, 112 F.R D. at 180. Indeed, certification 23(b)(2)

class pursuant to Title VII of the Gvil R ghts Act was a
comonl y accepted class action (so long as the requirenents of

Rul e 23(a) were net). See 3B Moore's Federal Practice, 1

23.40[ 2], at 23-2391 (2d ed. 1985); Fed. R Cv. P. 23 Advisory
Commttee's Note (1966) (stating that illustrative cases under
Rul e 23(b)(2) include "various actions in the civil-rights field
where a party is charged wth discrimnating unlawmfully against a
cl ass, usually one whose nenbers are incapable of specific

enuneration"); see also Selzer, 112 F.R D. at 179.

Neverthel ess, it can not be overl ooked that the | andscape of
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Title VII 23(b)(2) class certification was altered by the

enactnment of the Gvil Rights Act of 1991. Jefferson v.

I ngersoll Int’l, Inc., 195 F.3d 894, 896 (7" Cir. 1999). As a

consequence of that legislation, plaintiffs in Title VII cases
are now entitled to conpensatory and punitive damages and a jury
trial.

The availability of conpensatory and punitive damages as
well as the right to a jury trial affect the “appropriateness” of
certification under 23(b)(2). “[l]n actions for nobney damages
cl ass nenbers are entitled to personal notice and an opportunity

to opt out.” Id. citing Otiz v. Fibreboard Corp., 527 U S. 815

119 S.Ct. 2295, 2314-15, 144 L.Ed.2d 715 (1999). Rule 23(b)(2)
has no requirenment for notice and an opportunity to opt out
therefore, generally, certification pursuant to Rule 23(b)(2) is
i nappropriate if nonetary damages is the exclusive or predom nate

relief that is sought in an action. Allison v. Gtgo Petroleum

Corp., 151 F.3d 402, 413 (5th Cr. 1998). |If, however, "noney
damages are nerely incidental to plaintiff's request for
injunctive or declaratory relief, class actions may be certified

under Rule 23(b)(2)." 5 More's Federal Practice, Y 23.43[3]][a]

(3d ed. 2000).

In Allison, the Fifth CGrcuit was confronted with an
enpl oynment di scrimnation action seeking both nonetary danmages
and injunctive relief under Title VII in which the plaintiffs
sought certification of a class. The Allison court refused to
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certify the class under 23(b)(2) because it found that nonetary
damages predom nated and were not nerely incidental. Monet ary
damages are considered incidental only if they flow directly from
liability to the class as a whol e and are capabl e of conputation
by nmeans of objective standards. Allison, 151 F.3d at 415.
Danmages are not incidental if conputation depends upon the

subj ective differences of each class nenber’s circunstances or
“require[s] additional hearings to resolve the disparate nerits
of each individual’s case...” |d.

Here, while the plaintiff’s have sought sone class w de
declaratory and injunctive relief, the essence of their renedy
and the issues that would predom nate in any danages anal ysis are
the nonetary damages suffered by the individual enployees in
their lost pronotions, training opportunities, pension benefits
and other fringe benefits. Even if plaintiffs prevailed on their
pattern and practice case, an award of nonetary damages woul d
clearly not be incidental and would not flow nerely froman award
of injunctive or declaratory relief; and instead, would relate to
the clains of each individual plaintiff.

This court agrees with Judge Easterbrook’s anal ysis that
“when substantial damages have been sought, the nost appropriate
approach is that of Rule 23(b)(3), because it allows notice and

an opportunity to opt out.” Jefferson v. Ingersoll at 898. For

the foregoing reasons the plaintiffs notion for certification
pursuant to 23(b)(2) is denied.
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C. Rul e 23(b)(3)
Additionally, plaintiffs argue that a class may be

mai nt ai ned under Rule 23(b)(3). Certification of a class under
23(b)(3) is appropriate if "the court finds that the questions of
| aw or fact common to the nenbers of the class predom nate over
any questions affecting only individual nmenbers, and that a class
action is superior to other avail able nethods for the fair and
efficient adjudication of the controversy." Fed. R Cv. P
23(b)(3). The predom nance requirenment of Rule 23(b)(3) is
distinct fromthe initial 23(a) inquiry into "comonality" and is
not nmerely a quantitative inquiry into the nunber of common

i ssues. See 5 Mbore's Federal Practice, § 23.46[1] (3d ed. 2000).

In this case, the naned plaintiffs argue there are severa
factual and |egal questions comon to all class nenbers,
including: "(1) whether Sikorsky's pronotion systemand Merit
Budget Program are entirely subjective and discrim nate agai nst
African- Aneri cans; (2) whether Sikorsky's Performance Eval uation
Programis entirely subjective and applied in an inconsistent
manner so that it discrimnates against African-Anericans; (3)
whet her Si korsky's racially discrimnatory policies and practices
caused a disparate inpact and/or treatnent of the nenbers of the
Class in violation of Title VII and Section 1981." (Pls.' Mem of
8/9/99, at 34 n.15; see also Conpl. § 20). Plaintiffs argue that

t hese issues of |law and fact common to the class predom nate over
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any particular individual's clains and that "the nere existence
of potential individual issues of proof will not defeat
predom nance" under Rule 23(b)(3). (Pls.'" Mem of 8/9/99, at 39).
Plaintiffs further argue that if the case is not tried as a cl ass
action, many individual nmenbers may be denied effective relief
because they will be unable to afford the sophisticated
statistical anal yses necessary to support their clains.

On the other hand, defendant, relying in part on Anthem

Products, Inc. v. Wndsor, 521 U S. 591, 623, 117 S. C. 2231,

138 L. Ed.2d 689 (1997), argues that the resolution of liability

i ssues wll depend on the facts and circunstances of each
individual plaintiff's experience. Rule 23(b)(3) predom nance
inquiry "tests whether proposed classes are sufficiently cohesive

to warrant adjudication by representation.” Anchem Products, Inc.

v. Wndsor, 521 U S. at 623. Defendant is correct that

i ndi vidual issues and differences regardi ng performance
apprai sals, pronotions, grade |levels, and supervisory decision
making wi Il predom nate because Sikorsky will be permtted at
trial to adduce evidence on these topics regardi ng each
individual. Additionally, defendant asserts that the

determ nati on of danmages issues turns on each individual
plaintiff's claim particularly with respect to clains for
enotional distress and punitive danages. They are correct.
Moreover, wth respect to wage and benefits there are al so
significant individual issues.
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Wi |l e each instance of race discrimnation need not be
mani f ested under precisely the sane set of facts in order to find
common issues of fact or law, this action is notable for the many
di vergent mani festations of discrimnation alleged by the
plaintiff. Plaintiffs' conplaint enconpassed nanmed plaintiffs
wth years of service which varied fromonly a few years to
decades. The naned plaintiffs' declarations conpl ai ned of
practices and policies that spanned nultiple job categories,
departnents, |abor grade levels wth alleged discrimnatory acts
whi ch were manifested in a broad scope of enploynent deci sions:
fromentry |level job categorization, to negative performance
appraisals to positive performance appraisals w thout pronotions,
to the w thholding of pronotions or the granting of the
pronotions but w thholding of pay raises to incidents alleging
use of racially derogatory remarks in the presence of a naned
plaintiff. And to even further individualize each of the nanmed
plaintiffs' circunmstances, different supervisory decision nakers
carried out these actions within a decentralized system

Plaintiff relies heavily on the recent Second G rcuit
decision in Caridad in making a generalized argunent that
"commonal ity" of clains exists in this action. (Pl. Mem of
9/30/99 at p.4). However, the court in Caridad did not decide
t he question of whether or not the plaintiffs clains satisfied
23(b)(3) but was limted to whether the plaintiff had established

comonal ity and typicality under 23(a). Caridad v. Metro-North
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Commuter R R, 191 F.3d 283 (2d G r.1999).

In order to certify a class under 23(b)(3), the plaintiffs
must at a m ni nrum show "conpar abl e m sconduct to show common

i ssues predom nate under 23(b)(3)." Cohn v. Massachusetts Mitual

Life I nsurance, Co., Nos. 96- 1257, 97-1614, 1999 W. 781730, *7

(D. Conn. August 27, 1999)(finding predom nation requirenment not
satisfied due in part to the nunmerosity of actors). Even in a
case cited by the Plaintiff in support of their notion, the
standard for certifying a class was the conduct conpl ai ned of be

“substantially simlar.” Warnell v. Ford Mt or Conpany, Nos.

98C1503, 98C5287, 1999 W 967518, *3 (N.D. IIl. Cctober 15,
1999). Here, the Court finds that individual issues predom nate
over those that may be common to the putative class nenbers and
that plaintiffs have not nmet their burden under Rule 23(b)(3).

D. Hybrid and Bifurcated Certification

(1) Bifurcation and the Seventh Anendnent

Plaintiffs in their brief invite this Court to consider a
"routine" bifurcation of the proceedings into a liability phase
and a damages phase. It is the Plaintiffs' suggestion that this
woul d circunvent the problemthat individual issues predom nate.
(Pl's. Mem of 9/30/99 at 35). An action nust be considered as a
whol e in order to determ ne whether or not the predom nance

requi renent has been satisfied. Cohn v. Massachusetts Miutual Life

| nsur ance, Co., Nos. 96- 1257, 97-1614, 1999 W. 781730, *7
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(D. Conn. August 27, 1999). Even if this Court found that

bi furcation of this case into liability and danages phases served
the ends of trial manageability and judicial econony, which it
does not, there still remains the strictures of the Seventh
Anendnent .’ The Seventh Amendnent requires that the sanme issues
not be decided by successive juries in a case. Blyden v.

Mancusi, 186 F.3d 252, 268 (2d Cr. 1999).

Here, even if the court permtted certification of the class
for the limted purpose of liability a second phase damages jury
woul d have to undoubtedly re-exam ne issues considered by the
l[tability jury. The nature of enploynent discrimnation clains
inevitably require a fact finder seeking to determ ne whether an
i ndi vidual was actually damaged by a discrimnatory policy or
practice to assess whether the defendant discrim nated agai nst a
particular plaintiff. It is conceptually possible for a jury to
find that Sikorsky' s policies and practices did have a
di scrimnatory inpact but that individual class nenbers were not
di scrimnated against. This court agrees with the defendant’s
contention that at a second “danmages” phase the “damages” jury
woul d in effect be reconsidering whether a pattern and practice

of discrimnation exists at Sikorsky. (Def. Supp. Mem of 11/9/99

™ln Suits at common | aw, where the value in controversy
shal | exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury shall be otherw se re-
exam ned in any Court of the United States, than according to the
rule of common law." U. S. Const. amend. VII.
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at p.8).
(1i) Hybrid dass Certification

O her courts have considered the possibility of so called
"hybrid" certification in instances where a putative class does
not satisfy the requirenments of 23(b)(2) but which the court
deens worthy of exercise of its plenary authority under Rule
23(d)(2)8 Under hybrid certification a court permts
certification under 23(b)(2) despite the request for non-
incidental nonetary relief and requires full 23(b)(3) notice and
opportunity to opt-out for absent class nmenbers for either the

entire case or, if bifurcated, the damages phase. See generally,

Jefferson v. Ingersoll Int’l, Inc., supra, 195 F.3d at 896

Robi nson v. Sears, Roebuck and Co., 2000 U.S.Dist. LEXIS 9982,

*74, 4:98cv00739 SWV (E. D. Ark. July 3, 2000); Lenon v. Int'

Uni on of Operating Engi neers, Local No. 139, AFL-CIO 216 F.3d

577 (7th Cr. 2000); see also Gary M Kraner, No C ass: Post-1991
Barriers to Rule 23 Certification of Across-the-Board Enpl oynent

Di scrimnation Cases, 15 Lab. Law. 415, 478 (2000). As Judge

81 n the conduct of actions to which this rule applies, the
court may nmake appropriate orders:...(2) requiring, for the
protection of the nmenbers of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the
court may direct to sonme or all of the nenbers of any step in the
action, or of the proposed extent of the judgnent, or of the
opportunity of nmenbers to signify whether they consider the
representation fair and adequate, to intervene and present clains
or defenses, or otherwise to conme into the action." Fed. R Cv.
Proc. 23(d)(2).
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East erbrook noted in Jefferson a court may certify a class action
"under Rule 23(b)(3) for all purposes or bifurcate the

proceedi ngs-- certifying a Rule 23(b)(2) class for equitable
relief and a Rule 23(b)(3) class for damages (assum ng that
certification under Rule 23(b)(3) otherwi se is sound, a question

we do not broach)" Jefferson, supra, 195 F.3d at 899 (enphasis

not in original). Here, the Court finds that certification under
23(b)(3) is not sound and therefore does not consider the hybrid
option discussed hypothetically in Jefferson.

CONCLUSI ON

For the foregoing reasons, the Court recommends DENYI NG
plaintiffs' notion for class certification (Doc. #81).

Any objections to this recomended ruling nust be filed with
the Cerk of the Court within ten (10) days of the receipt of
this order. Failure to object within ten (10) days may preclude
appellate review See 28 U S.C. 8 636(b)(1); Fed. R Cv. P. 72

D. Conn. L. Gv. R 2 for Magistrate Judges; EDIC v. Hillcrest

Assocs., 66 F.3d 566, 569 (2d Cr. 1995).
So ordered this 18th day of Septenber 2000, at Bridgeport,
Connecti cut .
/sl

Wlliaml. Garfinkel
United States Magi strate Judge
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